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ARE YOU CONCERNED WITH THE FUTURE OF LABOR?

HAS IT A FUTURE?

YOU ARE INVITED TO HEAR A TALK ON

LABOR POLICY NOW. WITH A LOOK AT THE PAST,
PARTICULARLY THE WHITLAM YEARS

AND THE FUTURE.

DAVID MacKENZIE HAS SPENT A NUMBER OF YEARS AS A MEMBER OF

PARLIAMENT AT CANBERRA. HE CAN SPEAK FROM FIRST HAND

EXPERIENCE

THIS MEETING WILL BE HELD

at

THE VEHICLE BUILDERS UNION TRAINING ROOM

61 DRUMMOND STREET, CARLTON

The training room is near the corner of
Drummond and Queensberry Streets

ON

SUNDAY, 20th AUGUST, 1989 at 2.30pm.

ALL WELCOME



THE BELVEDERE HOTEL

PROMINENT IN THE EIGHT-HOURS CAMPAIGN, TO BE DEMOLISHED

Hotels were popular meeting places in the last century.

Such a place was the Belvedere Hotel on the corner of Brunswick

Street and Victoria Parade, Fitzroy. Here at a meeting held on

5th March 1856 the stonemasons elected a committee to achieve an

eight-hour day. After discussions with the employers, the 21

April was the date to introduce it.

When 21 April came, John Stephens led the stonemasons in a

march which finished at the Belvedere Hotel. That night there

was a banquet at the Belvedere presided over by the Mayor, John

Thomas Smith. That's when the good news was announced that the

eight-hour day was agreed to.

Now the Belvedere Hotel has been bought by St Vincent's Hospital

for extensions to the hospital. A link with our past will be

severed. Such is the orice of progress.

'EUREKA' RECORDER WELL RECEIVED

The issue of Recorder No.154 that describes the happenings

at the Goldfields in the 1850's and the revolt at Eureka is in

steady demand. It has received commendation from many readers.

Recently we have had orders for 20 copies from a trade union in

Brisbane and 10 copies from a college in Adelaide.

There are still copies available at $1 a copy plus postage.

A CELEBRATION IN 1915 OF THE FRENCH REVOLUTION

'THE FALL OF THE BASTILLE' - THE TOAST OF THE EVENING

This copy of the Socialist of July 25, 1915 was forwarded by
Jim Garvey.

In the Socialist, the journal of the Victorian Socialist

Party was the following paragraph.

"The Bastille Conversazione on Tuesday night last week was a

striking and enjoyable success and too much priase cannot be

lavished upon the Women's League for their admirable promotion

of the function. The rooms were well filled with groups sitting
round a number of small tables. Comrade Ross provided and

proposed the one toast of the evening "To the Taking of the

Bastille." This was responded to by Cr Page, Jack Curtin,
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J  W Fleming, W Smith, P J Dunleavy and Miss Cecilia Johns. Each

speech was a treat, Cr Page receiving chief applause by way of

tribute to his courage this time last year in demanding, amidst

sneers and attacks that the Fall of the Bastille should be

.honoured by the Australian working class. The speeches were

inspired with excellent items provided by Miss Nelson, Miss

Morton, Mr Dwyer, W Auld, Lloyd Ross and Edgar Ross. Mrs Turner

was the usual expert and willing pianist. The collective songs

were lustily rendered and included "The Marsiellaise", "The

International" and the "Red Flag".

The Socialist Party in 1915 recognised the significance of

the French Revolution.

An article entitled 'Revolution Sparks New Era' in 'The Age'

of the 18th July, 1989 gives its claim to fundamental

significance. This was written by Gerry Robinson. The

following is an extract from a much larger article.

In June, 200 years ago, the Estates-General was meeting at

Versailles. Convened in desperation by the crown, this was an

extraordinary general meeting of representatives of the three

Estates (clergy, nobility and commoners). There had been no

Estates-General since 1614.

On 17 June 1789, the Third Estate declared itself and its

colleagues a 'National Assembly', to replace the Estates-

General .

The name signified that they no longer felt that the hier

archical concept of 'Estates' had any validity; any feudal use

and justification was now anachronistic. Modern society was

unified and all in it were, at birth, of equal status, and were

the nation.

A  second specific action of 1789 that destroyed the old

regime forever was the abolition of feudalism on 4 August. The

National Assembly, now feeling secure enough to embark on the

task of providing France with its first written constitution,

responded to peasant unrest by decreeing feudalism over.
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In this decree, they also began their attack on the church

by abolishing tithes; they suppressed all seigneurial courts,

abolished pecuniary taxation privileges and ended the venality

of judicial and municipal offices, declaring that henceforth

'"all citizens, without distinction of birth, may be admitted to

every employment."

The third evidence of a new age starting in 1789 was the

Declaration of the Rights of Man and Citizen, promulgated on 27

August. If one piece of evidence were required as proof of new

directions, it would be this, for here, for the first time, it

was stated that all men (is this restriction alone enough to

disqualify talk of 1789 as 'modern history'?) have '"natural,

inalienable and sacred rights." "Men are born and remain free

and equal in rights."

Before 1789 European society was hierarchical, with the

First and Second Estates enjoying many privileges. In 1789, in

the first of the modern revolutions, the old order was

destroyed. The concept of Estates, was rejected, the church's

autonomy overthrown, and divine right monarchy defeated,

replaced by popular sovereignty. Modern history began!

A. —■

ROBESPIERRE

THE INCORRUPTIBLE
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"THE RED FLAT RIOTS: A STUDY OF INTOLERANCE": Raymond Evans:
University of Queensland Press: 252 pages: paperback $24.95.
I

Reviewed by Jack Hutson.

Australian history has some dark episodes which have been

swept under the carpet and forgotten. Raymond Evans has done a

welcome service by bringing this episode out into the open.

The first line in his book is a comment made in 1919 by the

Acting Premier of Queensland, W A Watt, that "...strange things

occur in Brisbane, now and then". In view of the Fitzgerald

Report on corruption in Queensland in 1988 it appears that there

has not been much change there after 70 years.

The comment was only too true of the episode of the red flag

riots, for it was marked by riots, hysteria, racism, secret

service machinations and a harsh use of the law.

Those were fostered by the unsettled social climate at the

time. By the end of World War 1 people were suffering the

trauma of high inflation, high unemployment, war profiteering

and war weariness. Returned servicemen were suffering the

trauma of adjusting to such a civilian life.

The angry frustration was expressed in a "loyalist" hysteria

which swept the community, which was inflamed by crude but

effective propaganda in the press. For example, the Brisbane

Courier wrote that "Bolshevism was a compound of madness and

undiluted savagery torture and slaughter, misery, bankruptcy and

the debasement of womanhood."

A  Sailors, Soldiers, and Citizens Loyalty League and similar

organisations were formed, and vigilante groups. Military

Intelligence and the Special Intelligence Bureau also stirred

the pot, using close surveillance of suspected persons and

organisations, intercepting mail and planting informants.
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The loyalists found targets for their anger in the IWW, the
reg flag and the Russian community.

The IWW was active in Queensland. Violent action against it
was advocated, and its public meetings were broken up. Typical
of the attitude of the loyalists towards it was the remark by
one of them that the IWW were "emissaries of the Hun".

The red flag had been flown for some time by the labour
movement without causing any stir. But it became a different

matter after the Russian Revolution as it was regarded by the
loyalists as the flag of the Bolsheviks and revolution.

There were some incidents in country towns over the flying
of the red flag, but then attention was turned to the Brisbane

Trades Hall which flew it on its tower. In August 1919 a score
of returned soldiers went to pull the flag down, but were
blocked by unionists.

However, the Trades Hall was compelled to have the flag
removed. During the war the Commonwealth Government had

legislated for the prohibition of the flying of the colours of
the Sinn Fein. It amended that to prohibit the flying of the
red flag. So two officers of Military Intelligence took a court
order to the Trades Hall requiring it to remove the flag. When
it refused, the officers tried to remove it themselves, but were
unable to do so because it had been tied so securely to the
flagpole. Eventually they had to pay someone 10 shillings to
remove the flag.

Another target of the loyalists was the Russian community in
Brisbane of 3,000 to 4,000 persons. They were refugees who had
fled from czarist oppression, either after the failed 1905
uprising or afterwards. They established a Russian Workers Hall

for social and cultural purposes and a Union of Russian Workers.

Most supported the Russian Revolution when it occured. The

Commonwealth Government was petitioned for passports and free

passage to Russia for thos wishing to return. The Government

did not respond as it tacitly supported the counter revolution



PAGE 7

in Russia, so was not going to hamper that by returning

supporters of the revolution.

On 26 January 1919 the URW held a march to a meeting in the

domain in Brisbane, and flew red flags despite the ban on that.

Military Intelligence responded by raiding the Russian Hall and

some homes, seizing banners, papers and publications, doing some

damage in the process.

On 24 March a crowd of several thousand gathered, and after

being inflamed by speakers, set off to raid the Russian Hall.

They were halted by 50 police with fixed bayonets. Pressure

forced some of the marchers on to the bayonet points, missiles

were thrown at the police and some shots fired.

The author gives the following colourful account of the

fracas:

"For more than two hours, bedlam reigned around the Russian

Hall. Staccato blasts of guns, crackers and homemade bombs

exploded above the clatter of hooves on asphalt and the

thunder of running feet. A cacophony of shattering glass

added sharper register to the slap of palings and the

thudding of cudgels and rifle butts."

The crowd dispersed after 10 mounted police rode in to the

back of it, but it h^d succeeded in wrecking the Hall by

missiles. The authorities were so concerned at the unrest that

all hotels were closed for the afternoon and the next day, which

was indeed an extreme measure for Australia.

Worse things were to happen. The Russian Hall was closed

under the War Precautions Act, and the Russian language press

severely censored. Fifteen men were sentenced to jail for six

or seven months for carrying the red flag in a procession.

Seven of them were sent to Darlinghurst Jail in Sydney

pending their deportation. On arrival they found that nearly

all their valuables had been stolen from their luggage by the

military escort. Their^conditions in the jail were so bad that
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they had to go on a hunger strike in order to get an
improvement. When they were put on a ship for deportation the
^^^it3.ry prevented any contact with families, relatives and
friends, and were not even allowed to receive money that had
been collected for them.

The so-called ring leader, A M Zuzenko, got even harsher
treatment. He was deported before the others on a ship bound
for Odessa, but on the way it was found that it was closed to

shipping so he was dumped at Colombo, Ceylon. His pregnant wife
with great difficulty found out where he was and told she would

be sent to meet him. But she was not, and dumped with her new
baby in Alexandria, Egypt.

The Russians left in Queensland suffered discrimination.

Those in employment were summarily dismissed, all found it

difficult to get a job and some were evicted from their homes.

The Brisbane Industrial Council petitioned the Queensland

Government to halt the dismissal of foreigners, but with little

effect. The Acting Premier Theodore told a Russian delegation
that he could not change the regulation prohibiting the
employment of unnateralised aliens. He also said he could not

hslt the evictions, but would provide tents for temporary
accomodation. The only relief for destitute Russians was a

meagre government allowance of ten shillings a week.

This brief look at the book shows that it is not surprising
that such a disturbing episode was swept under the carpet.
Raymond Evans has produced a lively and well researched account

of it, supplemented by several relevant cartoons from the press
of the period.

By chance the account of the episode also happens to have

some relevance for us today because of the current debate on

multiculturalism in which some participants have displayed
racism and zenophobia. This, book is a warning of the dark road

down which that can lead if such sentiments can be taken to

extremes.
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H.R. - HENRY RICHARD NICHOLLS

A CHARTIST, SUPPORTER OF THE DIGGERS, EDITOR OF HOBART 'MERCURY'
tThe R Nicholls Society is the name of a group who met in
the mid-1 980's to discuss policies particularly what would
be regarded as conservative. One aspect of their
discussions was opposition to the Arbitration system.
Because of an incident in 1911 involving H R Nicholls his
name was given to the group. He was regarded as a tutelary
saint of the group.)

The early 1850's were years of turmoil, excitement and

political agitation particularly in Victoria. The gold

discoveries led to a great influx of people, mostly from the

British Isles, some from Europe and North America. This influx,

many of whom were radicals and ex-Chartists were an important

factor in popular opinion for the rest of the century. Amongst

these migrants was a Chartist, H R Nicholls who was born in

London in 1830.

H  R Nicholls saw the great Chartist agitation and demon

stration which culminated with the Chartist petition being

presented to the House of Commons in April, 1848. He supported

the Chartist principles. These were embodied in six points

which were presented to the Parliament. The Chartist principles

were universal manhood suffrage, the secret ballot, equal

electoral districts, the abolition of property qualifications

for members of Parliament, the payment of members and annual

parliament.

Henry came from a radical family. His father was a

socialist and a friend of many continental revolutionaries. He

contributed to the 'Leader' 'Christian Socialist' and other

papers and in 1853-54 worked and edited the radical 'Weekly

Examiner'. His son Henry became an ardent Chartist when he was

18. Later he lectured and wrote articles for various papers

especially the radical 'Leader'.

p  R migrated to Melbourne in 1853 and went to the Goldfields

where he joined another Chartist, in editing an anti-government

journal 'Diggers Advocate'. The paper failed in August, 1854.

ife dootrinains and lacked the coiTunon touch. They supported

the Diggers in their agitation about the licences an^ the police
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Digger having his gold weighed.
A sketch by S. T. Gill,

the 'artist of the goldfields'.
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At one stage they sent a cart from Creswick to
The cart was draped and the driver was dressed in

A  few months later H R Nicholls and George Black joined in
the confrontation that preceded the attack at Eureka. Henry and
his brother Charles enrolled at the Stockade. The disorganis
ation and lack of discipline of the men manning the stockade
dismayed them. They left before the attack.

After the attack they assisted in drawing up a petition to
the Governor it asked for an amnesty for the rebels and fair
dealing for the diggers.

For almost thrity years H R Nicholls helped in influencing
the public affairs of Ballarat. He acted as the Creswick
correspondent for the Ballarat Times before joining its staff in
1858. He became editor of the Ballarat Star and was its
proprietor from 1875 to 1880. He sold out in 1883. He tried to
enter politics but he stood in vain against Peter Lalor for the
Legislative Assembly seat of Grant.

He claimed, "The interests of society are less carefully
guarded than those of the individual." He preaciieu cu-operarion
and welcomed government interference in righting social wrongs
despite a basic belief in free enterprise. He was a democrat
and a constitutionalist. Nicholls feared politics without
principles.



Ballarat had grown from a crude
mining camp to a dignified and
prosperous town when this 1880s
engraving of Sturt Street was made
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In 1883 Nichols became editor of the Hobart Mercury.
In April 1911 occurred an incident which caused in early

1986 the name of H R Nicholls to be associated with the
anit-unionism of a group of conservative thinkers and power-
brokers. On the surface the name and choice of H R Nicholls was
appropriate. He had taken on Henry Ebume Higgins probably the
main inspirer of the arbitration system. An editorial in his
paper written in 1911 was headed 'A Modest Judge' and called
Higgins a political judge' who "seems to know his position and
does not mean to allow any reflections on those to whom he may
be said to be indebted for his judgeship."

Higgins, president of the Arbitration Court at the time and
also a High Court judge brought proceedings against Nicholls for
contempt.

During the case Nicholls withdrew the offending sentences
and expressed regret for their publication an act which the High
Court said he had done 'very properly'. The following year the
High Court ruled that Nicholls was not in contempt.

Despite his questionable fitness for the role of a patron
saint H R Nicholls' name came to be regarded with reverence in
the mid-1980's by this cream of Australia's anti-unionists.

He died at his home in 1912 in Battery Point, Hobart.
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LIONEL MURPHY AND THE CONSTITUTION A Tribute to a Great Justice

By Professor Tony Blackshield, Macquarie University, Sydney.

7

%

Ti

-N4

Was Lionel Murphy a great judge? That question will always

remain controversial. That is how Murphy would have wanted it.

Murphy was an unconventional judge. His concerns were with fundamental
questions of justice and human needs. Murphy was a good man, with

a passionate commitment to the public good. His ordeal of public
denigration was one no Australian should have to face. Murphy always

acted with courage and dignity.

Murphy's style made orthodox lawyers uncomfortable - his one-liners,

bits of lateral thinking, provocative and unexpected suggestions as to

how to cut the Gordian knot. Murphy had a memorable turn of phrase.

Both admirers and critics are able to quote word for word sentences

from his High Court judgments. Murphy wrote for the people, not for

other lawyers. Often obiter dicta, reflections on the side, were all

that we got; Murphy is popularly regarded as a great dissenter, and
frequently he was, yet he dissented only about a fifth of the time.

One of his great dissenting judgments was in his support of Lindy
Chamberlain. The High Court majority had dismissed an appeal against

her conviction for the murder of baby Azaria.



Page 13.

Murphy's judgments certainly display a great humanity. In
accident cases, for example, he generally wanted to award high, not
low, damages. His humanity was also present in his advocacy of a
Bill of Rights for Australia, and in his support for family law
reform and for the rights of the poor. One example I well

remember occurred in 1982, when Murphy proposed a toast to

Donoghue v. Stevenson, the famous "snail in,the bottle" case

which established the principle of liability in tort for manufacturers,
The plaintiff successfully sought damages after drinking from a

ginger beer bottle containing a decomposed snail. Most lawyers
when they think about this case do not think about legal aid. Yet
that was what aroused Murphy's interest. The plaintiff, a woman of

poor means, had received an early form of legal aid. Murphy found
it demeaning for her to be forever stigmatised in the law reports
as a "pauper."

Judges need to be aware that their decisions will have consequences
that shape our economy, society and culture in far-reaching ways.
Judges have a responsibility to ensure that these consequences will
be for the better and not for the worse. It is sometimes argued
that 'policy" questions ought to be decided by politicians, "justice"
is a matter for philosophers, and that lawyers ought to decide only
questions of law. Such a legalistic view of legal processes is,

however, unworkable. The option is always there that a legal precedent
established by a prior judicial decision can be overruled. Often

such precedents are inappropriate to changed social needs. The extent

to which judges ought to take this option is itself a matter for

endless debate.

The High Court largely hears cases which come to it on appeal.
The law is packaged in a special language, like any other linguistic
code with a rich mixture of ambiguities, connotations and contrarieties.

Judicial conservatives tend to deny or minimise these ambiguities.
Hence, they say, the Court's primary duty is to deliberate on questions
of law as if they can be answered objectively. Murphy saw the Court

more in terms of "policy."
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Any appeal before the Court is a complex of precepts, facts and

values. The judicial process involved is one of solving problems.

Chief Justice Sir Owen Dixon in 1952 insisted that the Bench must

difficulty to be solved before the proper solution can exert

its full powers of attraction. An adequate legal analysis dictates

a range of possible views, from which judges are compelled to

choose. Murphy's "policy" decisions were not an act of rebellion

zt:,z xzr; r- - •
,  legal materials compels him to do.Murphy s actions were never popularly or properly understood.

Full reporting of High Court decisions in the „edia should
produce fuller public understanding. We do not get such reporting
in this television age. There is journalistic ignorance. There is a
triviality of selection and treatment of media news. Judicial
decision is regarded as too technical and too "boring" to constitute

to'Ih; A "v -during contributionAustralian judicial process is that his judgments are a
powerful and vital model. Murphy's judicial activism served as a
Model to the "policy" school, not the classicist model of legalism
and judicial restraint.

>&irphy s legal writings, speeches and judgments in the area of
constitutional law are very significant. A written Constitution, as
we have in Australia, brings with it two perennial problems. The
first is that of interpretation, and the second that it needs to be
amended. It is judges who must interpret. This inevitably means a
tension between "legalism" and "policy" judgment that pervades aU
judicial work. Legalism appears to confer objectivity and impartiality.
Judges must, however, bring to their work a political vision. Large
political issues are frequently at stake in High Court constitutional
judgments. Every High Court judgment must to some extent be both
legal and political.

Our Constitution initially invested the Commonwealth with
limits to its powers, limits which inevitably result in dusputes.
Lionel Murphy well understood that in its resolution of such disputes
the High Court was politicised. John Howard, in the 1988 Referendum
campaign on the question of a "mini" Bill of Rights, argued against
asking judges to decide political questions, seemingly unaware
that fundamental political questions in this (and any other federal
country) are already "judicialised." Take the question of centralism
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versus "States' Rights." One argument supports a strong national

government. The other argument is that constitutional limits to the

national government should be strictly interpreted to protect the

position of the States. Each side uses "legalism" and its rhetoric

to defend its own view. "Legalism" is only a smokescreen.

Constitutional law is politics in legalistic disguise.

Judges are not accountable to the people in any meaningful sense,

but they are responsible to the people. It is a common law principle

that parliament can change a legal decision if parliament does not

like that decision. Similarly if a statute is interpreted in a way

parliament disapproves, parliament can amend its own legislation.

If the High Court interprets the Constitution in a particular way

the people have a right to change that interpretation by referendum.

One example was the attempt by the Commonwealth Parliament to ban the

Communist Party in 1950. The High Court ruled the law invalid. It

was ultra vires or outside the powers of the Commonwealth Parliament.

An attempt to amend the Constitution to allow the Commonwealth

Parliament to pass anti—Communist legislation was narrowly defeated

at a referendum in 1951.

In practice parliaments rarely seek to change judicial decisions.

In Australia attempts to change our Constitution by referendum are

almost always unsuccessful. The score at 3 September 1988 stands

at only eight out of forty-two.

Democratic control over judicial decision—making is not working.

Judges must adjust the text of our Constitution to changing economic

and social needs, by a process of activist and consciously policy-

orientated interpretation. The problem of judicial interpretation,

and the problem of democratic constitutional change, are intimately

linked to each other, and the problem of lack of public awareness

permeates them both.

Lionel Murphy worked consistently to try to break through these

problems. His judicial career always posed a radical challenge. So

riiiii riMi^ I --...U;-—-jMia
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long as the deeper questions it raises continue to be controversial,

the questioning spirit of Lionel Murphy himself will still be alive.

(Notes taken by tyle Allan of the Second Lionel Murphy Memorial

Lecture delivered by Tony Blackshield in 1988)

H.V. EVATT FOUNDATION PUBLICATIONS

The H.V. Evaj:t Memorial Foundation has recently published two

works of interest to labour historians, particularly those interested

in the history and theory of immigration and its consequences for

the labour movement. These are titled The Australian-Asian Connection

and Asian Migrants in Australia! Fact and Fiction. Both are

written by Laksiri Jayasuriya, Professor of Social Work at the

University of Western Australia, and are available for $6.00 each

from H.V. Evatt Research Centre, Suite 1134, 121 Macquarie Street,

Sydney NSW 2000.

Lloyd Edmonds,

93 Roberts Street,

ESSENDON. 3040

Phone 337 755;.
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